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 1.  TIME:  9:00   CASE#: MSN20-1971 
CASE NAME: SAVE LAFAYETTE 
SPECIAL SET HEARING ON: PETITION FOR WRIT OF MANDATE SET BY 
DEPT. 39 
* TENTATIVE RULING: * 
 

Hearing Required. Unless otherwise stated, this matter will be taken under submission at 

the conclusion of the hearing. To assist the parties during oral argument, the Court has provided 

its tentative ruling. Included in the tentative ruling are questions that the parties may wish to 

address during oral argument. Oral argument will proceed as it ordinarily would for a trial, i.e., 

petitioners, followed by respondent and real party in interest, followed by petitioners’ rebuttal.  

I. Introduction 

Petitioners Save Lafayette and Nahid Nassiri filed this petition for writ of mandate 

including three causes of action: violation of CEQA, violation of California’s density bonus law 

and violation of the City of Lafayette’s story pole requirement.  

The City of Lafayette approved a 4-story, 12-unit condominium project called the West 

End (the “Project”), finding that it met the requirements for an infill categorical exemption of 

CEQA. (AR 1-2.) The Project site is located on Mt. Diablo Boulevard in western Lafayette. The 

site is located in the General Commercial zone and has commercial buildings on either side. 

(AR 226-227.) The site is almost completely covered by existing development with the existing 

building taking up the majority of the site. (AR 226.) The site contains a creek along the 

southern property line. (AR 226.)  

II. Standard of Review 

“If a public agency properly finds that a project is exempt from CEQA, no further 
environmental review is necessary. [Citation.] The agency need only prepare and file a notice 
of exemption [citation], citing the relevant statute or section of the CEQA Guidelines and 
including a brief statement of reasons to support the finding of exemption [citation].”  (Muzzy 
Ranch Co. v. Solano County Airport Land Use Com. (2007) 41 Cal.4th 372, 380.)  In most 
circumstances, “ ‘the substantial evidence test governs our review of the city’s factual 
determination that a project falls within a categorical exemption.’ [Citation.]”  (Banker's Hill, 
Hillcrest, Park West Community Preservation Group v. City of San Diego (2006) 139 
Cal.App.4th 249, 267 (Banker’s Hill).)  “As to projects that meet the requirements of a 
categorical exemption, a party challenging the exemption has the burden of producing 
evidence supporting an exception. [Citations.]”  (Berkeley Hillside Preservation v. City of 
Berkeley (2015) 60 Cal.4th 1086, 1105 (Berkeley Hillside).)  

“ ‘When we review an agency's decision for consistency with its own general plan, we 
accord great deference to the agency's determination.’ ” (The Highway 68 Coalition v. County 
of Monterey (2017) 14 Cal.App.5th 883, 896.) “Accordingly, an agency's ‘findings that the 
project is consistent with its general plan can be reversed only if it is based on evidence from 
which no reasonable person could have reached the same conclusion. [Citation.]’ [Citation.]”  
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(Ibid.) “A reviewing court's role ‘is simply to decide whether the city officials considered the 
applicable policies and the extent to which the proposed project conforms with those policies.’ 
[Citation.]” (Save Our Peninsula Committee v. Monterey County Bd. of Supervisors (2001) 87 
Cal.App.4th 99, 142.)  

The City and Real Party argue that the Court’s review of the story pole requirement in 
the City’s Design Review Submittal Requirements is the arbitrary and capricious standard. 
“‘The standard for review of a quasi-legislative act is whether the action was “arbitrary or 
capricious or totally lacking in evidentiary support.” [Citations.]’ [Citations.]” (Foothill 
Communities Coalition v. County of Orange (2014) 222 Cal.App.4th 1302, 1309.) Petitioners 
appear to argue that the Court’s review is de novo because the City is required to follow its 
own laws. Neither side cites a case addressing the standard of review for design review 
submittal requirements that are not included in a city ordinance.  

Petitioners challenge to the City’s failure to comply with its story pole requirement. The 
story pole requirement is not, however, an ordinance or otherwise codified. It is one 
requirement in a list of the City’s Design Review Submittal Requirements. Since there is no 
ordinance or actual law to enforce, the Court will not apply de novo review. The Court finds that 
when determining what the City acted lawfully in deciding how to enforce its Design Review 
Submittal Requirements the appropriate standard of review is arbitrary and capricious.   

III. Procedural Matters 

a. Tolling Agreement 

The City and Real Party argue that Petitioner Save Lafayette’s claims are untimely. 

Petitioner Nassiri, the City and Real Party entered into a tolling agreement that gave Petitioner 

Nassiri additional time to file a CEQA claim. (City’s RJN ex. 2, 3, and 4.) The petition here was 

filed after the statute of limitations, however, pursuant to that tolling agreement, Petitioner 

Nassiri timely filed this petition.  

Petitioner Save Lafayette was not a party to the tolling agreement. The City and Real 

Party argue that since Save Lafayette was not a party to the tolling agreement it cannot take 

advantage of the tolling agreement.  

The City and Real Party argue that “[t]he project proponent, the public agency, and the 

party asserting noncompliance with CEQA are the three parties that must agree to toll the 

limitation period.” (Salmon Protection & Watershed Network v. County of Marin (2012) 205 

Cal.App.4th 195, 204.) In Save Lafayette Trees the court found that the failure to include a real 

party in interest in a tolling agreement meant that the claims involving that real party were not 

tolled. The court explained that “[a]lthough parties certainly may contract to extend the limitation 

periods [citation], it is well established that such an agreement has no effect on other potential 

parties not in privity.’ [Citation.]” (Save Lafayette Trees v. East Bay Regional Park Dist. (2021) 

66 Cal.App.5th 21, 37-38.)  
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Petitioners argue that Save Lafayette’s claims are timely because Save Lafayette has 

privity with Nassiri. “ ‘A party is adequately represented for purposes of the privity rule “if his or 

her interests are so similar to a party’s interest that the latter was the former’s virtual 

representative in the earlier action. [Citation.]” [Citation.]’ ” (Planning & Conservation League v. 

Castaic Lake Water Agency (2009) 180 Cal.App.4th 210, 230.) “The concept of privity for the 

purposes of res judicata or collateral estoppel refers ‘to a mutual or successive relationship to 

the same rights of property, or to such an identification in interest of one person with another as 

to represent the same legal rights [citations] and, more recently, to a relationship between the 

party to be estopped and the unsuccessful party in the prior litigation which is ‘sufficiently close’ 

so as to justify application of the doctrine of collateral estoppel. [Citations.]’ [Citations.]” (Citizens 

for Open Access etc. Tide, Inc. v. Seadrift Assn. (1998) 60 Cal.App.4th 1053, 1069-1070 

[finding that a private organization was bound by a settlement negotiated by several government 

agencies where the parties had the same interest in securing public access to the coast].)  

The Court finds that Save Lafayette is in privity with Nassiri and may take advantage of 

the tolling agreement. The two petitioners have the same interests here. In addition, the City and 

Real Party will not be prejudiced as Save Lafayette is limited by law to raising issues that were 

raised (by someone) in the administrative process, just as Nassiri is limited to raising issues 

raised in the administrative process.  

b. Judicial Notice 

Petitioners’ requests for judicial notice submitted with its opening papers are granted. 

Respondent and Real Party in Interests’ requests for judicial notice exhibits 1 to 10 are 

granted. The request is denied as to exhibit 11.  

Petitioners’ requests for judicial notice submitted with its reply papers is granted as to ex. 

A, B and C.   

IV. CEQA 

The requirement to prepare an Environmental Impact Report for developments is subject 

to several “categorical exemptions,” one of which applies to “in-fill development.”  (CEQA 

Guidelines, “Class 32,” Cal. Code Regs., tit. 14, § 15332.)  The City relied on that exemption in 

approving the Project, and Petitioners assert that it does not apply here. As noted above, “a 

party challenging the exemption has the burden of producing evidence supporting an exception. 

[Citations.]”  (Berkeley Hillside, supra, 60 Cal.4th 1086, 1105.) 

To qualify for the in-fill development exemption, the Project must meet five requirements: 

(a) The project is consistent with the applicable general plan designation and all 

applicable general plan policies as well as with applicable zoning designation 

and regulations. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   12/15/21 

 
 

- 4 - 

(b) The proposed development occurs within city limits on a project site of no 

more than five acres substantially surrounded by urban uses. 

(c) The project site has no value, as habitat for endangered, rare or threatened 

species. 

(d) Approval of the project would not result in any significant effects relating to 

traffic, noise, air quality, or water quality. 

(e) The site can be adequately served by all required utilities and public services. 

Petitioners contend that the project fails to satisfy three of the conditions: that it is not 

consistent with the general plan and zoning; that the Project site has value for special status 

species, and that it will have significant effects relating to air quality. In addition, Petitioners 

argue that the City included mitigation requirements when approving the Project, which prevents 

the City from relying on the infill exemption.  

a. General Plan Consistency  

Petitioners argue the Project was inconsistent with four items in the City’s General Plan 

and Zoning Code: 

1) The Project is 56.5 feet and 4-stories tall, which exceeds the limit of 35-foot and 3-
stories. In reply, Petitioners point to a second requirement where the Project site had 
a 3-story limit, but it is unclear how the two issues differ since the City waived the 3-
story limit. (AR 43, 52 [height limit], Petitioners’ RJN ex. C [3-story limit].) 

2) The Project has 5-foot setbacks instead of the required 20-foot setbacks. (AR 44, 52 
[setback requirement].) 

3) The Project fails to comply with the City’s Downtown Standard CL 1 that requires 
buildings to have sufficient setbacks to allow the public to view the creek. (AR 1394.)  

4) The Project fails to comply with the Standard BD1 that requires the third story of 
buildings to have a maximum floor area no greater than 85 percent of the ground-
floor area. (AR 1396.)  

Wollmer v. City of Berkeley (2011) 193 Cal.App.4th 1329, held waivers and concessions 

granted under the Density Bonus Law are taken into consider before determining whether a 

Project is consistent with the general plan as required to meet in the infill exemption. (Id. at 

1349.)  

 As to the 3-story limit, the Downtown Standard CL and Standard BD1, Petitioners argue 

that the City never waived these requirements. The record shows, however, that the City did 

waive the 3-story limit. The November 2019 staff report shows that Real Party requested a 

waiver of the 3-story limit. (AR 233.) The City Council approved the project, specifically noting 

that waivers were be given. (AR 23-24.)  
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The record shows that the Project does not comply with CL1, which states that “Side 

setback areas that are required by Title 6 of the Municipal Code shall allow for views to the 

creek corridor from the right-of-way at the lot frontage.” The compliance documents goes on to 

note, however, that “[g]iven the narrowness of the parcel and the waiver requested for the 

building the development this [standard] cannot be achieved.” (AR 1394.)  

Similarly, the record shows that the Project does not comply with Building Design 1, 

which requires higher stories to be smaller than the first floor. (AR 1396.) “While the frontage 

has undulations and step backs which this guideline intends, the upper floors cantilever over the 

first floor due to the creek setback and therefore creates more square footage than is contained 

in the lower floors.” (AR 1396.)  

The City Council found the Project was consistent with the General Plan. (AR 26) The 

City Council also adopted all findings in the May and June 2020 staff reports. (AR 24.) The June 

2020 staff report stated that the Project was “consistent with the policies of the General Plan to 

provide adequate housing, particularly given the need for housing in the Bay Area.” (AR 1367.) 

The staff report also found the Project complied with zoning and complied “with several of the 

objective standards and received enough points based on the criteria in order to be considered 

compliant.” (AR 1368.)  

Petitioners argue that the City was required to waive the Downtown Standard CL and 

Standard BD1 because they are objective standards.  

The City and Real Party argue that under the Housing Accountability Act, it was required 

to approve the Project if it complies with “applicable, objective general plan, zoning, and 

subdivision standards and criteria”. (Gov. Code §65589.5(j)(1).) Yet, if CL and BD1 standards 

are objective standards then the failure to comply with them means the City was not required to 

approve the Project under the HAA.  

Arguably, the City’s waiver of the side yard setbacks included a waiver of the CL 

standard. Allowing 5-foot setbacks, instead of 20-foot setbacks would necessarily limit views of 

the creek. Still, it is not clear that the City actually waived the CL Standard. In addition, the City 

does not explain where it waived BD1 Standard.  

The failure to waive these standards is not fatal to the City’s argument. Some 

inconsistencies with parts of the general plan are common. An inconsistency with the general 

plan is, however, a potential problem where the policy is fundamental, mandatory and clear. 

(See, Families Unafraid to Uphold Rural etc. County v. Board of Supervisors (1998) 62 

Cal.App.4th 1332, 1341-42.)  

Was the CL Standard waived since the City explicitly waived the side yard setbacks? Are 

the CL Standard and BD1 Standard the type of fundamental, mandatory and clear standards 

that either must be complied with or must be waived? Put another way, can the City find that this 
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Project is consistent with the General Plan if it did not waive the CL Standard and BD1 

Standard?  

b. Biological Resources 

The second possible concern on whether the exemption applies is subdivision (c), which 

requires that “The project site has no value, as habitat for endangered, rare or threatened 

species.” The Court’s review here is whether there is substantial evidence in the record to 

support the City’s finding that the Project site has no value as habitat for endangered, rare or 

threatened species.  

In 2019, Mosaic Associates concluded that the Project site “does support suitable 

nesting habitat for a single special-status species, Cooper’s Hawk.” (AR 114.) Mosaic also found 

that the habitat was only suitable for one special-status species, the Cooper’s Hawk. (AR 116.) 

Mosaic found that with a pre-construction survey and protection of any nests, the Project’s 

impact would be less than significant.  (AR 116.)  

In May 2020, Petitioner’s expert, Dr. Smallwood, conducted a visit of the Project site 

and prepared a report of his findings. (AR 1539-47.) He saw or heard 6 special-status species of 

birds. (AR 1540, 1544.) Dr. Smallwood concluded that “[t]he project site provides habitat value 

for special-status species of wildlife.” (AR 1547.) He also stated that “[b]ased on what I saw at 

the project site, and based on a long list of special-status species that are likely to occur at the 

site, a reasonable argument can be made for the need to prepare an Environmental Impact 

Report.” (AR 1547.)  

Later in May 2020, Mosaic Associates submitted a response to Dr. Smallwood’s report. 

Mosaic confirmed “1) that the project site does not have value as habitat for species listed under 

the federal and state Endangered Species Act, nor does it have habitat value for species that 

are rare or unique to the region, and 2) that the City’s standard conditions of approval numbers 

26 and 39 to be imposed on the project requiring pre-construction nesting surveys will assure 

there are no impacts to nesting birds.” (AR 1960.) Mosaic also stated that “[a]ll six of the species 

Dr. Smallwood describes as special-status species are commonly occurring species in 

Lafayette, and are locally and regionally abundant. They are certainly not rare or unique to the 

region.” (AR 16961.) Finally, Mosaic noted that Project will replace an existing building with 

essentially the same footprint and that no riparian trees or habitat will be removed. Thus, Mosaic 

concluded that the “Project will not impact riparian habitat, nor will it impede wildlife movement.” 

(1962.)  

In June 2020, Dr. Smallwood submitted a response to Mosaic’s letter. He objected to 

the standard that “the project site does not have value as habitat for species listed under the 

federal and state Endangered Species Act, nor does it have habitat value for species that are 

rare or unique to the region”. Dr. Smallwood argued that the correct standard does not include a 
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regional limitation, yet he also points out that US Fish and Wildlife have created lists for 37 Bird 

Conservation Regions. (AR 2131.)   

At the June 22, 2020 hearing before the City Council, Judy Bendix of Mosaic reaffirmed 

that she believed the Project Site has no value for endangered, rare or threatened species and 

has no value for species that are rare or unique to the region. (AR 2350-51.)  

The Court finds there is substantial evidence to support the City’s finding that the Project 

site has no value, as habitat for endangered, rare or threatened species. The City was entitled 

to rely on the various statements from Mosaic to support their finding.  

c. Air Quality 

The third possible concern over whether the exemption applies is subdivision (d), which 

requires that “[a]pproval of the project would not result in any significant effects relating to traffic, 

noise, air quality, or water quality.”  The Court’s review here is whether there is substantial 

evidence in the record to support the City’s finding that the Project would not result in any 

significant effects relating to air quality.  

i. General Air Quality 

Petitioners argue that construction of the Project will have a significant impact on air 

quality. In May 2020, Soil Water Air Protection Enterprise (“SWAPE”) submitted an expert report 

that showed the construction Project would exceeding the BAAQMD CEQA significance 

threshold. (AR 1635-1644.) In May and June 2020, Real Party also provide expert opinion from 

Milani and Associates that disagreed with SWAPE’s conclusions and found that Project’s 

emissions were within acceptable levels. (AR 2043-2046, 2049-250.) In June 2020, SWAPE 

provided a response to Milani and an updated report. (AR 2137-2146.)  

Petitioners acknowledge that given the conflicting reports, the City was entitled to rely on 

Milani’s report in general. Petitioners argue, however, the Milani only addressed the Project’s 

criteria air pollutant emissions and not the Project’s toxic air contaminant emissions. Specifically, 

Petitioners argue that the evidence shows the Project’s Diesel Particulate Matter (“DPM”) will 

exceed the BAAQMD’s threshold of significance.  

In both the May and June 2020 reports, SWAPE raised the issue of DPMs. In the June 

report (with updated modeling), SWAPE estimated the Project will generate approximately 

generate approximately 53 pounds of DPM over the 171‐day construction period and 13 pounds 

of DPM per year throughout operation. (AR 2143.) SWAPE concluded that the DPMs will create 

an “excess cancer risk over the course of a residential lifetime (30 years) [of] approximately 220 

in one million, which exceeds the BAAQMD threshold of 10 in one million. (AR 2145.)  

The City and Real Party argue that it properly considered DPMs as part of its 

consideration of PM2.5. According to BAAQMD, “PM2.5 is a complex mixture of substances that 

includes elements such as carbon and metals; compounds such as nitrates, organics, and 
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sulfates; and complex mixtures such as diesel exhaust and wood smoke.” (RJN ex. 7 (emphasis 

added).) It is clear that Milani considered PM2.5 in its analysis. (AR 2055-57.) Milani, however, 

does not explain whether DPMs are included in PM2.5. 

Petitioners point out that PM2.5 is a constituent of DPM and that because of DPM’s 

potential to cause cancer it must be evaluated separately.   

The City and Real Party also argue that SWAPE’s analysis of the health risks from the 

DPMs is erroneous and thus, does not constitute substantial evidence. They argue that SWAPE 

used the AERSCREEN air dispersion model, which assumed Project construction emissions at 

24 hours per day. In addition, SWAPE assumed construction would occur every day during the 

171 days without considering weekends and holidays. Finally, they argue that SWAPE assumed 

the highest level of emissions would occur every day despite evidence that the highest levels of 

emissions would occur only during the five-day excavation phase. (AR 2053.)  

The City and Real Party also claim that SWAPE’s DPM report was “last minute”, 

however, in both the May and June 2020 reports, SWAPE raised the issue of DPMs. The June 

2020 included updated numbers, but the issue of DPMs was raised in May 2020 report.  

The Court may review an expert’s qualifications and the basis of the expert opinion. 

(See, e.g. Clews Land & Livestock, LLC v. City of San Diego (2017) 19 Cal.App.5th 161, 194 

[discussing whether an experts opinion provided substantial evidence]; Lucas Valley 

Homeowners Ass'n v. County of Marin (1991) 233 Cal.App.3d 130, 157 [rejecting opinions from 

two possible experts as speculative, not supported by verifiable data, imprecise or irrelevant 

generalizations.].) The City and Real Party argue that the City may disregard un-contradicted 

submissions as not credible, but as to credibility determinations, there must be a clear finding of 

lack of credibility from the lead agency. (Georgetown Preservation Society v. County of El 

Dorado (2018) 30 Cal.App.5th 358, 378.)  

The parties should address whether substantial evidence supports the City’s findings 

that the Project will not impact air quality. In particular, the Court is concerned about whether 

there is substantial evidence in the record to show that DPMs are included in the PM2.5 

numbers. Can the Court reject SWAPE’s DPM analysis as improbable?  

ii. Indoor air quality 

Petitioners argue that formaldehyde from the Project will result in a significant indoor air 

quality impact to the Project’s future residents. The Court will exercises its independent 

judgment to determine whether CEQA’s air quality analysis requires considering the indoor air 

impacts on future residents of a Project. If the Court concludes that CEQA required such 

analysis, it would then review the record to see if Petitioners’ claim is supported by substantial 

evidence.  
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When CEQA considers the effect of a project on the environment, this means the 

existing environment surrounding the project, not the effects of the project within itself on the 

project users. Therefore, the Court finds that the City was not required to consider indoor air 

quality on the future residents of the Project. California Building Industry Assn. v. Bay Area Air 

Quality Management Dist. (2015) 62 Cal.4th 369 does not support Petitioners’ argument 

regarding indoor air quality. Of course, indoor air quality is an important issue that should be 

addressed in other ways, but it is not a required part of the CEQA analysis.  Moreover, the 

expert analysis of indoor quality offered no evidence concerning the actual materials that the 

project will use, which indicates that the claim is not supported by substantial evidence. 

d. Mitigation Measures 

Petitioners argue that that the pre-construction survey for nesting birds, which was a 

condition of approval of the Project, is a mitigation measure that prevents the City from finding 

the Project exempt from CEQA. 

A categorical exemption cannot include mitigation measures to reduce a potential impact 

because only those projects having no significant effect on the environment are categorically 

exempt from CEQA review. (Salmon Protection and Watershed Network v. County of Marin 

(2004) 125 Cal.App.4th 1098, 1106-1107.) “An agency should decide whether a project is 

eligible for a categorical exemption as part of its preliminary review of the project (Guidelines, § 

15060 & 15061), not in the second phase when mitigation measures are evaluated. In 

determining whether the significant effect exception to a categorical exemption exists, ‘[i]t is 

the possibility of a significant effect . . . which is at issue, not a determination of the actual effect, 

which would be the subject of a negative declaration or an EIR. Appellants cannot escape the 

law by taking a minor step in mitigation and then find themselves exempt from the exception to 

the exemption.’ [Citations.]” (Azusa Land Reclamation Co. v. Main San Gabriel Basin 

Watermaster (1997) 52 Cal.App.4th 1165, 1199-1200.)  

“An agency may rely on generally applicable regulations to conclude an environmental 

impact will not be significant and therefore does not require mitigation. [Citations.]” (San 

Francisco Beautiful v. City and County of San Francisco (2014) 226 Cal.App.4th 1012, 1033; 

see also, Berkeley Hillside Preservation v. City of Berkeley (2015) 241 Cal.App.4th 943 [traffic 

controls during construction did not preclude exemption]; Citizens for Environmental 

Responsibility v. State ex rel. 14th Dist. Ag. Assn. (2015) 242 Cal.App.4th 555, 570 [rodeo’s 

manure management plan did not preclude exemption].) 

Petitioners argue that the pre-construction bird surveys are improper mitigation 

measures that mean that Project cannot qualify for a categorical exemption. Respondent and 

RPI argue that this mitigation is acceptable. They also argue it is a design feature. In addition, 

the mitigation measure has general applicability and thus, does not count.  

Here, the mitigation measures were applied as part of the requirements of the Downtown 

Specific Plan. Here, Condition of Approval 26 requires a survey for nesting raptors and 
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migratory birds prior to vegetation removal or construction during the nesting seasons. If bird 

nests are found then additional protections are required. (AR 1383.) Condition of Approval 39 

requires 26 requires a survey for nesting raptors and migratory birds prior to vegetation removal 

or construction and that the results should be submitted to the Planning Division in order to 

determine if further action is required. (AR 1385.) These same requirements were included in 

the City’s Downtown Specific Plan. (AR 2030-2031.) As the City notes, it determined that the 

Project was subject to certain generally applicable regulations in the Downtown Specific Plan 

concerning pre-construction surveys. (AR 558; 1336-1337.) The City could have simply stated 

that the project “must comply with all applicable Downtown Specific Plan requirements.”  The 

fact that it chose to restate the requirements as conditions of approval should make no 

substantive difference. 

The Court finds that the Conditions of Approval 26 and 39 of general applicability as they 

were included in the City’s Downtown Specific Plan. Thus, Conditions of Approval 26 and 39 are 

not the kind of mitigation measures that make the Project ineligible for the categorical 

exemption, here the infill exemption.  

V. Density Bonus Law 

The Project was found to qualify for the State Density Bonus Law. (AR 232.) The Project 

was eligible for one concession and any number of waivers, but the granting of such waiver 

needs to directly relate to the physical ability to construct the project. Here, Real Party used its 

one concession to defer payment of fees. (AR 232, 1402.) Real Party also requested 

discretionary waiver of height and setback requirements for the Project. (AR 232, 1402.) Real 

Party requested a waiver of the 35-foot height limit to allow for 56-foot height and for a waiver of 

the 20-feet side yard setback requirement. (AR 233, 1402.)  

Here, Real Party applied for and received waivers of the 35-foot height limit and the 

setbacks. (AR 233.) In April 2020, the Planning Commission approved the Project as a “12 

condominium units within one 4-story building with a maximum height of 56’-6”, including one 

concession and several waivers to development standards pursuant to State Density Bonus 

law.” (AR 6.) The City Council approved the Project, noting that it included “several waivers” 

under the State Density Bonus Law. (AR 23-28.)  

The Density Bonus Law allows a waiver if the applicant shows the requirement would 

“physically preclude” construction of the project at the allowed densities. (Gov. Code, § 

65915(e)(1).) Petitioners argue that the City improperly provided the waivers because it failed to 

make a finding that the current requirements would physical preclude construction of the Project 

as the allowed density.  

During the administrative process, Real Party explained that it required to issue the 

waivers in order to build the Project: 
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These waivers are needed in order to accommodate the physical 

construction of the project including the density bonus units as well as the 

required amount of parking. Due to the size of the site, parking must be 

provided under the building (subterranean parking) thereby causing the 

height and sides of the building to increase. Without underground parking, 

the project could not be built. 

Without waivers for side yard set-backs and the height, there would not 

be sufficient space to physically construct the units, and required parking, 

within the required height and setback limitations.  

(AR 1402; see also 1335.)  

Here, the evidence is sufficient to show that the City granted the waivers for height, 

stories and setbacks. Although the City did not specifically find that the waivers were necessary 

because the requirements would “physically preclude” construction of the project, there is 

substantial evidence to support that finding. To a certain degree the issue is the meaning of 

physically precluding “the project.”  If “project” were defined to include a building of any size, no 

matter how small, then few, if any, requirements would physically preclude the project.  If 

“project” were defined as the exact proposal made by the applicant, then virtually any limiting 

requirement would physically preclude the project.  A more reasonable construction is that the 

requirement is to be waived where it would physically require a substantial reduction in the size, 

scope of, or services provided by the project.  In this instance, failure to waive the height, 

stories, and setback requirements would require a substantial reduction in the size and scope of 

the project.  

Therefore, the Court finds that the City properly granted the waivers and there was no 

violation of the State Density Bonus Law.  

VI. Story Pole Requirement  

The City requires that project applicants “Submit a story pole or ground staking plan 
(certified by a California Licensed Surveyor or a California Licensed Civil Engineer, showing its 
layout, height and location), no later than 14-days before the scheduled hearing date or the 
matter will be postponed”. (Petitioners’ RJN A, item 6.) The City’s Ground Staking and Story 
Pole handout states that “For pending Design Review and Hillside Development Permit 
applications, as well as for most subdivisions, some form of building site staking will be required. 
Planning Services Division staff will determine whether ground staking or story poles will be 
required depending on the visual sensitivity of the site. (Petitioners’ RJN B.)  

Petitioners argue that the City violated the law by not requiring Real Party to comply with 
the story pole requirement. The story pole requirement is part of the City’s Design Review 
Submittal Requirements.  

The City and Real Party argue that they were not required to comply with the Story Pole 
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requirement because the Project received a height waiver under the State Density Bonus Law.  

The City and Real Party argue that story poles were not practical because there is an 
existing building onsite. (AR 46, 1845.) In November 2019, the Planning Commission requested 
that the Design Review Commission determine whether 3D modeling was sufficient to show the 
height of the Project. (AR 2250-2251.) In January 2020, the staff report for the Design Review 
Commission recommended story poles or 3D modeling. (AR 447.) In April 2020, the staff report 
for the Planning Commission noted that Real Party was unable to prove a physical 
representation of the Project’s height in the field and pointed to a 3D model. (AR 557.) It 
appears that ultimately the Planning Commission concluded the 3D modeling was sufficient.   

Based on the City and Real Party’s arguments for why story poles were not required, the 
Court finds that the City’s decision not to require story poles was not arbitrary and capricious.  

VII. Conclusion 

The Court has not reached a decision on this petition. If, however, the Court concludes 

that the Project does not meet the infill exemption requirements should the Court remand this 

matter to the City so that it may reconsider whether the infill exemption applies to this Project? 

The related issues here are: (1) whether the City could waive the CL Standard and BD 1 

Standard under the Density Bonus Law and (2) should the City be given the chance to 

reconsider whether the Project would impact air quality after considering additional evidence.   

 

 


